TABLE OF CONTENTS

TABLE OF CITATIONS  




    3
PROCEDURAL HISTORY  




    4
STATEMENT OF MATERIAL FACTS 



    6
LEGAL ARGUMENT

POINT I:
THE APPELLANT WAS NOT ENTITLED TO RECEIVE 


WORKERS’ COMPENSATION BENEFITS FOR LOSS OF 


WAGES DUE TO HER INABILITY TO WORK AT HER 


SECOND PART-TIME JOB.


    8
 POINT II:
THE DIVISION OF TEMPORARY DISABILITY 

          INSURANCE CANNOT ASSERT A LIEN ON A WORKERS’ COMPENSATION CLAIM FOR TEMPORARY BENEFITS 


WHICH WOULD NOT OTHERWISE BE PAYABLE BY THE WORKERS’ COMPENSATION CARRIER.

    9
POINT III:
THE APPELLANT’S RECEIPT OF WORKERS’ 


COMPENSATION BENEFITS DID NOT DISQUALIFY 


HER FROM RECEIVING STATE TEMPORARY DISABILITY BENEFITS FOR A LOSS OF INCOME FROM A SECOND 


PART-TIME JOB.



   12
POINT IV:
THE TDB RATE SHOULD NOT HAVE BEEN REDUCED BY 
THE WORKERS’ COMPENSATION RATE SINCE THE WAGES 
FROM THAT EMPLOYER WERE NOT INCLUDED IN 
CALCULATING THE STATE TDB RATE.  

   15
POINT V:

 THE DIVISION OF TEMPORARY DISABILITY INSURANCE LIEN                     RIGHTS ARE LIMITED TO TEMPORARY DISABILITY BENEFITS PAYABLE UNDER N.J.S.A. 34:15-12, AND DO NOT EXTEND TO PERMANENCY BENEFITS.                          19
CONCLUSION 




   21
APPENDIX 

Claim Petition # 2009-10510



    1
Respondent’s Answer to Claim Petition


    2
Order Approving Settlement                 

    3
Transcript of Settlement Hearing, 

Division of Workers’ Compensation                                 5
Transcript of Hearing of Appeal Tribunal                         17  
Letter (2/10/11)from William R. Goyne, Disability 
Insurance Supervisor, Bureau of State Plan

   61
Application for State Temporary Disability Benefits

   62

State Temporary Disability Lien
  


   72
Revised State Temporary Disability Lien


   73
Decision of the Appeal Tribunal



   74   Decision of the Board of Review
 


   78             
Notice of Appeal



             80   Court Transcript Request



   82
Transcript Delivery Certification


   83
Case Information Statement



   84
TABLE OF CITATIONS

CASES

In Re Douglas H. Paterson, 298 N.J. Super. 333 (App. Div. 1997)
In the Matter of Charles D. Scott, 321 N.J. Super. 60 (A.D. 1999) affirmed, (N.J. Sup. Ct. 1999)
Mark Sperling vs. Board Of Review, 156 N.J. 466 (1998)
STATUTES

N.J.S.A. 34:15-12(a)
N.J.S.A. 34:15-57.1
N.J.S.A. 43:21-26
N.J.S.A.

HYPERLINK "http://lis.njleg.state.nj.us/cgi-bin/om_isapi.dll?clientID=446903&Depth=4&advquery=%2243%3a21-30%22&headingswithhits=on&infobase=statutes.nfo&rank=%20%20&record=%7b1372A%7d&softpage=Q_Frame_Pg42&wordsaroundhits=10&zz=" 43:21-30 
ADMINISTRATIVE REGULATIONS
N.J.A.C. 12:18-1.5
PROCEDURAL HISTORY


This matter involves the appeal of a decision by the New Jersey Department of Labor, Board of Review, stemming from the assertion of a temporary disability lien on a workers’ compensation award.  

The Appellant/Petitioner, Gina Parascandolo, filed a Claim Petition with the Division of Workers’ Compensation on April 21, 2009 regarding injuries she sustained during the course of her part-time employment with the Brick Township Board of Education (hereinafter referred to as “BOE”). (Pa1)  Ms. Parascandolo applied for and was paid state temporary disability benefits through her second part-time job with Vinny’s King Pizza (hereinafter “Vinny’s Pizza”)(Pa62). On or about November 9, 2010 the New Jersey Division of Temporary Disability Insurance asserted a lien in the amount of $4,788.19, on the claim pending before the Division of Workers’ Compensation. (Pa63). The lien was thereafter reduced to $2,848.23.  (Pa64).
On March 31, 2011 an Order Approving Settlement was entered in the Division of Workers’ Compensation, awarding petitioner partial permanent disability benefits for injuries sustained during the course of her employment with the BOE. (Pa3). The lien for state temporary disability benefits (hereinafter referred to as “TDB”) was paid out of the proceeds of the partial permanent disability award, with Ms. Parascandolo reserving her right to appeal the assertion of the lien.  (Pa4, Pa6).  

On September 8, 2010 the Appellant filed a timely appeal from the decision by the New Jersey Division of Temporary Disability Insurance, holding her liable for a refund of the State TDB lien.  A telephonic hearing was conducted on June 27, 2011 before the Appeal Tribunal of the New Jersey Department of Labor.(Pa17). The Appeal Tribunal mailed a decision on June 30, 2011, upholding the assertion of the lien. (Pa65). On July 20, 2011 the Appellant filed a timely appeal from the decision of the Appeal Tribunal.  The Decision of the Appeal Tribunal was affirmed by the Board of Review on January 25, 2012, on the basis of the record below. (Pa74). On March 2, 2012 the Appellant filed a Notice of Appeal with the Appellate Division of the Superior Court of New Jersey.  (Pa80).
STATEMENT OF MATERIAL FACTS


The Appellant/Petitioner, Gina Parascandolo, was injured during the course of her part-time employment with the BOE on October 1, 2008.  At that time, she was also employed at a second part-time job with Vinny’s Pizza, where she earned $500 per week. As a result of the work accident, she was temporarily disabled from working at either job, from January 20, 2009 through May 1, 2009.  It is undisputed that her inability to work was due solely to her accident at the BOE.
Workers’ compensation temporary disability benefits were paid to Ms. Parascandolo by the insurance carrier for the BOE, at the rate of $198.00 per week, until she was medically released to return to work. (Pa2).  With regard to her separate wage loss at Vinny’s Pizza, she was paid TDB by the New Jersey Division of Temporary Disability Insurance in the amount of $333 per week, for 14 4/7 weeks, from January 20, 2009 through May 1, 2009, totaling $4,788.19. (Pa72)

The Division of Temporary Disability Insurance asserted a lien of $4,788.19 for the entire amount of benefits paid, on the claim pending against the BOE in the Division of Workers’ Compensation.  (Pa72). The lien was subsequently reduced to $2,848.23, based upon the alleged offset of $135 per week between the Appellant’s weekly TDB rate of $333 and the workers’ compensation rate of $198.  (Pa73).

The Division of Temporary Disability Insurance asserted that that N.J.S.A. 12:18-1.5 required it to reduce the weekly TDB benefits by the amount of workers’ compensation benefits received by the Appellant. (Pa42-53).  Ms. Parascandolo disputes the lien since the income continuation benefits paid on behalf of the two separate employers did not result in any duplicate payments being made to her.  Accordingly, the Appellant seeks reimbursement of the lien which was paid out of the proceeds of her workers’ compensation permanent disability award entered against the BOE.  
LEGAL ARGUMENT

POINT I

THE APPELLANT WAS NOT ENTITLED TO RECEIVE WORKERS’ COMPENSATION BENEFITS FOR LOSS OF WAGES DUE TO HER INABILITY
TO WORK AT HER SECOND PART-TIME JOB.


As the petitioner in the workers’ compensation action filed against the BOE, Ms. Parascandolo was only entitled to receive wage replacement benefits compensating her for the loss of income from the BOE.  Following her shoulder surgery necessitated by the work accident, she was temporarily disabled from performing both her job at the BOE and her job at Vinny’s Pizza.  She thus suffered a loss of income from both positions. 

However, the workers’ compensation carrier was only obligated to compensate her for the lost wages from her position at the BOE.  The Workers’ Compensation Act provides that the injured worker is only entitled to receive up to 70% of the weekly wages received from that employer at the time of the injury. See, N.J.S.A. 34:15-12(a).  Thus, there was no basis for Ms. Parascandolo to obtain workers’ compensation benefits from the BOE for her loss of income from Vinny’s Pizza.  
POINT II

THE DIVISION OF TEMPORARY DISABILITY INSURANCE CANNOT ASSERT 
A LIEN ON A WORKERS’ COMPENSATION CLAIM FOR TEMPORARY 
BENEFITS WHICH WOULD NOT OTHERWISE BE PAYABLE 
BY THE WORKERS’COMPENSATION CARRIER.

The purpose of the New Jersey Temporary Disability Benefits law is to provide income continuation benefits to employees who become disabled due to “non-work” injuries:  

This act shall be liberally construed as remedial legislation enacted upon the following declarations of public policy and legislative findings of fact:  The public policy of this State, already established, is to protect employees against the suffering and hardship generally caused by involuntary unemployment. . . . It is therefore desirable and necessary to fill the gap in existing provisions for protection against the loss of earnings caused by involuntary unemployment, by extending such protection to meet the hazard of earnings loss due to inability to work caused by nonoccupational sickness, accidents, or other disabilities of workers. . 
N.J.S.A. 43:21-26.  

Appellant submits that the “non work” injuries covered by State TDB Law refers only to injuries which are unrelated to the employment for which the wage replacement benefits are sought. Otherwise, TDB benefits would be unavailable to any claimant with multiple employers, where only one employer caused the injury.  State TDB is clearly available to claimants who are collecting workers’ compensation benefits from a different employer. In the Matter of Charles D. Scott, 321 N.J. Super. 60 (A.D. 1999) Accordingly, it is axiomatic that the “non work” injuries referred to in the State TDB law are specifically limited to injuries unrelated to that particular employment, rather than to any employment.  

If a claimant applies for TDB due to a work-related injury, the State Division of Temporary Disability Insurance may step into the shoes of the injured worker and demand repayment of temporary benefits which should have been paid by the workers’ compensation carrier.  Accordingly, if the injury is related to work performed for that particular employer, the TDB application will be denied pending the filing of a formal Claim Petition with the Division of Workers’ Compensation, and the claimant’s promise of repayment of the TDB benefits upon receipt of the workers’ compensation benefits. 

The State Division of Temporary Disability essentially has a “right of subrogation” as to benefits which should have been paid through workers’ compensation.  This right is set forth in N.J.S.A. 34:15-57.1, which provides in pertinent part that: 
Whenever an employee becomes entitled to or is awarded compensation for temporary disability pursuant to chapter fifteen of Title 34 . . . for the same weeks or period with respect to which he has received disability benefits pursuant to the Temporary Disability Benefits Law. . . .[the] Division of Workmen’s Compensation [is] authorized to incorporate in such award . . . an order requiring the employer or his insurance carrier to reimburse the Division of Employment Security of the New Jersey . . . .the employer involved in the claim under chapter fifteen of Title 34 of the Revised Statutes, . . . the amount of any disability benefits it may have paid to such employee.
N.J.S.A. 34:15-57.1.  Thus, if an employer against whom a claim is pending under Title 34 is not liable to pay disability benefits to an injured worker, then that employer is not liable to reimburse the Division of Temporary Disability Insurance for that same benefit. 

This conclusion is supported by the holding of In Re Douglas H. Paterson, 298 N.J. Super. 333 (App. Div. 1997).  The petitioner in that matter sought temporary disability benefits from the State after his workers’ compensation benefits were terminated pursuant to N.J.S.A. 34:15-19, for failure to attend a medical examination scheduled by the workers’ compensation carrier.  The Court held that since petitioner’s refusal to submit to the examination made him ineligible for workers’ compensation benefits, he was likewise ineligible to receive State TDB, if the period of temporary disability was related to the work accident since the State would not have the right to receive reimbursement of benefits which were not owed by the workers’ compensation carrier.  The Appellate Division pointed out that N.J.S.A. 34:15-57.1 provides for reimbursement of the TDB benefits “only if” that employer is entitled to or awarded workers’ compensation temporary disability benefits. The Court further noted that:
“If the Workers' Compensation Law does not apply, the temporary disability payer would have been deprived of no subrogation right by reason of Paterson's refusal to be examined in the workers' compensation proceeding. There would be no need to explore the cause for delay or suspension of temporary workers' compensation benefits, and no legislative policy to be served by denying temporary disability benefits because of that refusal.”

In Re Douglas H. Paterson, 298 N.J. Super. 333 (App. Div. 1997).  

The Division of Temporary Disability acknowledged that there are no workers’ compensation temporary disability benefits “due or owing to Ms. Parascandolo from her employment with [the] BOE.”  (Pa61). Since the Petitioner was not entitled to receive benefits under Title 34, to compensate her for lost wages from Vinny’s Pizza, the Division of Temporary Disability Insurance has no subrogation right in the within matter. In short, the Division of Temporary Disability Insurance does not have greater rights than the injured worker herself to obtain workers’ compensation benefits from that particular employer.  Given that the Petitioner could not have compelled the BOE or its workers’ compensation carrier to pay her for her loss of income at Vinny’s Pizza, there are no temporary disability benefits due and owing out of which the Division of Temporary Disability Benefits could be reimbursed.
POINT III

THE APPELLANT’S RECEIPT OF WORKERS’ COMPENSATION BENEFITS

DID NOT DISQUALIFY HER FROM RECEIVING STATE TEMPORARY 
DISABILITY BENEFITS FOR A LOSS OF INCOME FROM A 

SECOND PART-TIME JOB.


It was entirely appropriate for Ms. Parascandolo to apply for State TDB for the separate wage loss she incurred at Vinny’s Pizza.  As Justice O’Hern pointed out: 

“The title to N.J.S.A.

HYPERLINK "http://lis.njleg.state.nj.us/cgi-bin/om_isapi.dll?clientID=446903&Depth=4&advquery=%2243%3a21-30%22&headingswithhits=on&infobase=statutes.nfo&rank=%20%20&record=%7b1372A%7d&softpage=Q_Frame_Pg42&wordsaroundhits=10&zz=" 43:21-30 is ‘Nonduplication of benefits,’ not ‘Election of benefits.’ . . . The purpose of the act includes ‘fill[ing] the gap’ in existing provisions for protection against the loss of earnings caused by involuntary unemployment . . .”
Mark Sperling vs. Board Of Review, 156 N.J. 466 (1998), O'HERN, J., concurring in part and dissenting in part. The wage loss gap suffered by Ms. Parascanadolo based upon her inability to work at Vinny’s Pizza was the very type of loss which the State TDB law was designed to address.  

In the Matter of Charles D. Scott, 321 N.J. Super. 60 (A.D. 1999), the Appellate Division discussed the interplay between the Temporary Disability Law and the Workers’ Compensation Law.   The Court corrected an inequity which arose when the Division of Temporary Disability refused to pay benefits to a claimant who was disabled from working his full-time job, because he was receiving worker’s compensation benefits from an accident which occurred on another part-time job.  In holding that the duplication of benefits provision of N.J.S.A. 43:21-30 did not disqualify a claimant from receiving both benefits, the Court noted that:  
“ . . . we do not interpret those provisions to reflect a legislative intention to deny all temporary disability benefits to a disabled full-time worker, merely because he receives a workers' compensation award as a result of an accident ‘arising out and in the course of’ unrelated part-time employment, when the workers' compensation benefits he receives are calculated solely on the basis of his earnings with that employer and are far less than would have been payable had the accident occurred on the full-time job. The effect of the hearing officer's interpretation is to give Scott, who was diligently working two jobs, less benefits than he would have received had he worked only at Konica and incurred the same injuries in a non-work related event. In this case there is no dispute that even if Scott received temporary disability benefits under Konica's plan, as well as the workers' compensation from Holiday Bowl, the aggregate would still be less than his full-time salary, which is the maximum amount payable under N.J.S.A. 43:21-39(h).”  
In the Matter of Charles D. Scott, 321 N.J. Super. 60 (A.D. 1999), affirmed, (N.J. Sup. Ct. 1999)[emphasis added]. 

The decision of the Board of Review had a similar effect on the net benefits received by Ms. Parascandolo.  By inappropriately being charged an offset for workers’ compensation benefits paid by a non-covered employer, the claimant received far less in benefits than she would have, if she had worked only at Vinny’s Pizza and incurred the same injuries in a non-work related event.  For example, if Ms. Parascandolo only worked at Vinny’s Pizza and was involved in a motor vehicle accident which disabled her from working there, she would have received her full eligible weekly rate of $333 from State TDB, over 14 4/7 weeks, for a total of $4,852.28 (the total benefits actually received by Ms. Parascandolo was only $4,788.19). (P72).  However, because she held down a second job, she received only $1,939.96 in State TDB ($4,788.19 less offset of $2,848.23) to compensate her for the exact same lost wages from Vinny’s Pizza.  (P73). In essence then, the Board of Review has punished Ms. Parascandolo for working a second job.  
POINT IV
THE TDB RATE SHOULD NOT HAVE BEEN REDUCED BY THE WORKERS’ COMPENSATION RATE SINCE THE WAGES FROM THAT EMPLOYER WERE NOT INCLUDED IN CALCULATING THE STATE TDB RATE.

Although a workers’ compensation claimant is not prohibited from collecting State TDB for loss of income from a second job, it is clear that she cannot collect duplicate benefits.  N.J.S.A. 43:21-30.  In order to ensure that there is no duplication of benefits in multiple employment situations, N.J.A.C. 12:18-1.5 provides that if an individual with multiple employers receives workers’ compensation benefits from one place of employment, State TDB is payable through the second employer provided that
(1) The claimant otherwise meets the eligibility criteria for temporary disability benefits in accordance with N.J.S.A. 43:21:25 et seq.;

(2)  Wages from all covered employers are used to calculate the temporary disability insurance weekly benefit rate. 
(3) The temporary disability insurance weekly benefit rate is reduced by the temporary workers’ compensation weekly benefit rate. . . .
N.J.A.C. 12:18-1.5 (emphasis added).  The clear purpose of the regulation is to ensure that an employee does not receive duplicate benefits.  In the instant matter, Appellant did not receive duplicate benefits.  (P35).

If the BOE was a “covered” employer for purposes of the State Temporary Disability Benefits Law, then Ms. Parascandolo’s wages from that job would have been included in calculating her weekly State TDB rate, and an offset for the workers’ compensation benefits she received from the BOE clearly would have been appropriate.  For example, if the BOE was a covered employer, Appellant’s weekly wages of $215 at the BOE would have been combined with her $500 wage from Vinny’s Pizza to calculate her State TDB rate.  Her total TDB rate would thus be two-thirds of $715, equaling $476.66.
  Accordingly, if the BOE was a covered employer, it would have been appropriate to reduce the TDB weekly benefit rate by the workers’ compensation weekly rate, to avoid a duplication of benefits.  


However, it is undisputed that the BOE was not a “covered” employer, and the wages from the BOE were not included to calculate the State TDB rate in the first place:

“The BOE is a non-subject employer.  No temporary disability contributions are paid by this governmental entity or its employees.  The wages earned by Ms. Parascandolo were not used to calculate her temporary disability benefits.”

See, Letter dated February 10, 2011 from William R. Goyne, Disability Insurance Supervisor, Bureau of State Plan (Pa61, Pa36). For that reason, Ms. Parascandolo’s total TDB rate was only $333, since it was calculated based upon the wages of Vinny’s Pizza alone.  Common sense dictates that since those wages were not included to calculate the weekly benefit rate pursuant to part (2) of N.J.A.C. 12:18-1.5, step (3) of that regulation, requiring that the rate be reduced by the workers’ compensation benefits from that employer, is never reached.  

Given that Ms. Parascandolo did not receive the benefit of the BOE salary in the calculation of her State TDB rate, there is no reason to offset her TDB by the workers’ compensation benefits she received from the BOE.  In essence, there is nothing to offset since the wages were not included in the rate calculation in the first place.  Accordingly, there was no overpayment of State TDB, and thereby no lien exists.  The Respondent’s insistence on applying an offset when there is no duplication of benefits ignores the overall purpose behind the Temporary Disability Law, which is to be liberally construed to “to protect employees against the suffering and hardship generally caused by involuntary unemployment.” See, N.J.S.A. 41:21-25.  
POINT V
THE DIVISION OF TEMPORARY DISABILITY INSURANCE LIEN RIGHTS ARE LIMITED TO TEMPORARY DISABILITY BENEFITS PAYABLE UNDER N.J.S.A. 34:15-12, AND DO NOT EXTEND TO PERMANENCY BENEFITS. 


The clear language of N.J.S.A. 34:15-57.1 provides for reimbursement of those temporary benefits which should have been paid through workers’ compensation.  The reimbursement rights of N.J.S.A. 15:34-57.1 are triggered “whenever an employee becomes entitled to or is awarded compensation for temporary disability pursuant to chapter fifteen of Title 34.”  See, N.J.S.A. 15:34-57.1.


The reimbursement right set forth in N.J.S.A. 34:15-57.1 is mirrored in the New Jersey Temporary Disability Insurance Law, at N.J.S.A. 43:21-30, which prevents the payment of TDB benefits which are payable by another source, such as a workers’ compensation carrier.  The Division of Temporary Disability Benefits then has a right of subrogation against the employer or carrier which was liable to pay those benefits:

(2) In the event that workers' compensation benefits, other than benefits for permanent partial or permanent total disability previously incurred, are subsequently awarded for weeks with respect to which the claimant has received disability benefits pursuant to this act, the State fund, or the private plan, as the case may be, shall be entitled to be subrogated to such claimant's rights in such award to the extent of the amount of disability payments made hereunder. . . .
See, N.J.S.A. 43:21-30 (a)(b)(2) [emphasis added}. 


Accordingly, the Division’s right to subrogation is limited to those temporary disability benefits which the claimant should have received through workers’ compensation.  In the instant matter, the Division of Temporary Disability Insurance asserted a lien on the permanent disability award entered in the Division of Workers’ Compensation.  All temporary disability benefit owed by the BOE’s workers’ compensation carrier were deemed “adequate as paid” to the Appellant, and no additional temporary disability benefits were ordered to be paid to Ms. Parascandolo. (Pa3 and Pa7).  Accordingly, the Division of Temporary Disability Insurance overstepped its power when it seized a portion of the Appellant’s permanent disability award to reimburse it for the TDB which were rightfully paid to the Appellant in the within matter.  

CONCLUSION

For the reasons set forth herein, Appellant respectfully requests that the decision of the Board of Review be reversed, and that the Department of Labor, Division of Temporary Disability Insurance reimburse her for the lien previously paid out of the proceeds of her workers’ compensation permanent disability award.  









Respectfully submitted,




Pezzano Mickey & Bornstein, LLP

Attorneys for Appellant




______________________________



By: Lisa Pezzano Mickey, Esq.

Dated:  October 26, 2012
See, N.J.S.A. 43:21-40. [“an individual’s weekly benefit rate shall be two-thirds of his average weekly wage,. . .]
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